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STATE OF MAINE  ) Docket No. 2017-00247 
PUBLIC UTILITIES COMMISSION  ) 

 ) 
MAINE PUBLIC UTILITIES COMMISSION  )  December 15, 2017 
Amendment Chapter 880 of the   ) 
Commission's Rules – Attachments to   ) 
Joint Use Utility Poles; Determination and  ) 
Allocation of Costs; Procedure  )

COMMENTS OF CTIA 

I.  INTRODUCTION 

CTIA1 submits these comments in response to the Notice of Rulemaking (“Notice”) in 

the above-captioned docket (“Notice”), issued by the State of Maine Public Utilities Commission 

(“Commission”) on September 27, 2017. 

On July 28, 2017, the Commission issued a Notice of Inquiry in Docket No. 2017-00183 

(“NOI”) “to obtain information and viewpoints from interested persons regarding forthcoming 

amendments to Chapter 880 of the Commission’s rules” governing attachments to joint use 

utility poles.2 As part of the NOI, the Commission issued a draft “Strawman Rule” for 

stakeholder comment and stated its intent to convert it into a draft rule for consideration and 

finalize it by the January 15, 2018 statutory deadline. 

The Commission held workshops to discuss issues associated with the NOI on August 7, 

2017 and September 6, 2017.  On September 27, 2017, the Commission closed its inquiry in 

Docket No. 2017-00183, and issued its Notice of Rulemaking in the instant proceeding to amend 

1  CTIA—The Wireless Association® (“CTIA”) (www.ctia.org) represents the U.S. wireless communications 
industry and the companies throughout the mobile ecosystem that enable Americans to lead a 21st century 
connected life.  The association’s members include wireless carriers, device manufacturers, suppliers as well as 
apps and content companies.  CTIA vigorously advocates at all levels of government for policies that foster 
continued wireless innovation and investment.  The association also coordinates the industry’s voluntary best 
practices, hosts educational events that promote the wireless industry and co-produces the industry’s leading 
wireless tradeshow.  CTIA was founded in 1984 and is based in Washington, D.C. 

2  NOI at 1. 
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Chapter 880 of the Commission’s Rules (the “Rules”) regarding attachments to joint use utility 

poles. In the Notice, the Commission scheduled a Hearing for November 1, 2017, which was 

later rescheduled and held on December 6, 2017.  The Notice also contained proposed 

amendments to the Rules (the “Proposed Rules”). 

CTIA has been an active participant throughout the Commission’s rulemaking process, 

including the December 6, 2017 hearing.  CTIA has participated in many proceedings dedicated 

to promulgating pole attachment rules in jurisdictions across the country, and believes its 

experience can assist the Commission in crafting rules that promote deployment of facilities that 

are necessary for a robust 21st-century communications infrastructure in Maine. 

Accordingly, CTIA offers its suggestions for revisions to the Commission’s Proposed 

Rules to help achieve the Commission’s objective of wide broadband deployment in Maine. 

Chief among these is the guiding principle that, to promote efficiency and balance the needs of 

pole owners and attachers, the pole attachment rules the Commission adopts should mirror the 

federal rules where possible. This includes rate rules, which the Commission should consider at 

this time in accordance with the Legislature’s recent amendments to 35-M.R.S. §711. 

Additionally, CTIA suggests smaller clarifications and improvements to the Proposed Rules, as 

outlined herein and in the attached suggested redline to the Proposed Rules. 

II. THE COMMISSION’S POLE ATTACHMENT RULES SHOULD MIRROR THE 
FEDERAL RULES WHERE POSSIBLE 

Wireless services will be a critical component in efforts to ensure the widest possible 

availability of broadband in Maine, and both federal and state policies have emphasized the 

importance of broadband to America’s citizens and economy.  As the Federal Communications 

Commission (“FCC”) stated: 
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Like electricity a century ago, broadband is a foundation for 
economic growth, job creation, global competitiveness, and a 
better way of life. It is enabling entire new industries and 
unlocking vast new possibilities for existing ones. It is changing 
how we educate children, deliver health care, manage energy, 
ensure public safety, engage government, and access, organize, and 
disseminate knowledge.3

The Commission has previously acknowledged Maine’s strong public policy favoring 

wide deployment of broadband services throughout the state: 

A modern state-of-the-art telecommunications network is essential 
for the economic health and vitality of the State and for 
improvement in the quality of life for all Maine citizens.  
Therefore, it is the goal of the State that all Maine’s businesses and 
citizens should have affordable access to an integrated 
telecommunication infrastructure capable of providing voice, data 
and image-based services…4

As noted in the workshops in this docket and the NOI docket, achievement of these goals 

requires that the Commission implement rules that strike a balance between pole owners 

(typically the electric distribution companies or incumbent local exchange companies) and 

attachers, including the protection of access rights, just and reasonable rates, and the 

establishment of timelines to promote efficiency in the pole attachment process. 

The Commission can achieve these objectives by adopting rules that mirror the FCC’s 

rules wherever possible.5  In devising its rules, the FCC concluded that absent oversight and 

guidance, pole attachment negotiation processes may be prolonged, unpredictable, result in the 

imposition of unreasonable costs on attachers, and may create inefficiencies by deterring market 

3  In re the Implementation of Section 224 of the Act and a National Broadband Plan for Our Future, WC Docket 
No. 07-245 and GN Docket No. 09-51, Report and Order and Order on Reconsideration (Apr. 7, 2011), FCC 
11-50, ¶19 (“Pole Attachment Order”). 

4 See Docket No. 2011-624, Maine Fiber Rapid Response Complaint – 12/29/11, Decision at 5, quoting 35-A 
M.R.S. §7101. 

5  47 C.F.R. §§1.1409(e), 1.1416-17.    
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entry.6 The federal rules have withstood legal challenges,7 and have proven to be fair and 

effective in promoting network deployment. 

Consistency with the FCC’s rules governing pole access will promote efficiency by 

ensuring that larger, national or regional wireless carriers have a consistent, familiar set of rules 

across multiple states.  Moreover, those rules include rights and timelines that balance the 

interests of pole owners and attaching entities, and would inure to the benefits of residents of the 

State of Maine. 

III. THE COMMISSION MUST INCLUDE RATES WITHIN THIS INITIAL 
RULEMAKING PROCEEDING TO COMPLY WITH THE LEGISLATURE’S 
INTENT 

In the Notice, the Commission stated its intent to defer consideration of revisions to the 

current provisions of the Rules regarding rates and cost of service to a later date: 

Section 4 of the Act directs the Commission to adopt [a] rule (sic)
to address the terms and conditions of joint use by January 15, 
2018.  Importantly, the Act does not require the Commission to 
address rates by that date.  Given the compressed time frame for 
the adoption of rules governing terms and conditions, and the 
complexity of changes to the portions of the Rule that govern rates, 
the Commission is deferring its consideration of amendments to 
the rate provisions of Chapter 880 until after the adoption of this 
iteration of the Rule.8

CTIA respectfully disagrees.  A plain reading of the statute, as amended, makes clear that the 

Legislature intended that rules governing rates for pole attachments would be set by the 

Commission now.    

As amended, Section 711(4) now provides: 

6 See Pole Attachment Order, at ¶ 6. 
7 See City of Arlington, Tex. v. FCC, 133 S.Ct. 1863 (2013); and Am. Elec. Power Serv. Corp. v. FCC, 708 F.3d 

183 (D.C. Cir. 2013). 
8  Notice at 5. 
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4. Rules. The commission shall adopt a rule rules governing the 
resolution of pole attachment rate disputes. The and the rates, terms and 
conditions of joint use. The rules must promote competition, further the 
state broadband policy set forth in section 9202-A and ensure safe, 
nondiscriminatory access on just and reasonable terms … In establishing 
rates, the commission shall consider various formulas, including, but not 
limited to, the formula adopted by the Federal Communications 
Commission as codified in 47 Code of Federal Regulations, Part 1, 
Subpart J, as amended …9

The plain language of Section 711(4), as amended, makes clear that the Commission: (1) “shall 

adopt” rules governing the resolution of pole attachment disputes, and (2) “shall adopt” rules 

governing the rates, terms and conditions of joint use.  If the Commission were to adopt rules 

only in the first context, it would be disregarding its separate obligation to set rules in the second 

context (i.e., rules of general applicability), rendering those recent amendments meaningless.   

The Legislature’s explicit command that the Commission adopt rules of general 

applicability is reinforced by its other amendments to Section 4, requiring that those rules 

“promote competition,” “further the state broadband policy,” and “ensure safe, 

nondiscriminatory access on just and reasonable terms.” These are statutory conditions more 

reasonably read as informing rules of general applicability, as opposed to adjudications of 

individual disputes.10  A delegation of general rulemaking authority can be inferred from these 

amendments standing on their own, even in the absence of the legislature’s express requirement 

that the Commission “shall adopt.”  As the bill’s sponsor, Senator Woodsome, testified, the very 

purpose of the amendments was to “clarif[y] that the Commission may promote rules of general 

9  P.L. 2017, ch. 199, "An Act to Amend the Law Regarding Joint Use of Certain Utility and Telecommunications 
Infrastructure (enacted June 14, 2017, effective October 31, 2017) (bold emphasis added, strikethrough and 
underline in original indicating the Legislature’s amendments). 

10  In construing a statute, the Maine Supreme Judicial Court determines and gives effect to the legislative intent 
first from the plain meaning of the statutory language and in the context of the whole statutory scheme. State of 
Maine v. Chittim (2001), 775 A.2d 381, 383. 



AM 67567836.1 6 

applicability with regard to the joint use of utility equipment, not just rules for matters that may 

arise in the context of a dispute regarding that equipment.”11

The fact that the Legislature preserved the Commission’s existing authority in Section 

711(1) to set rates, terms and conditions in the context of specific disputes in no way diminishes 

or conflicts with the Commission’s obligation to adopt rules of general applicability under 

Section 711(4).  Rather, the amendments align the Commission’s procedures with those of other 

state commissions and the FCC, where the regulator first sets rules of general applicability, and 

then, when disputes arise, imposes appropriate relief, i.e., determination of rates, terms, and 

conditions, in accordance with those rules. A harmonious reading of the two sections is 

appropriate given that the alternative would render the Legislature’s recent amendments to have 

no effect at all.12  Even were there some need to make a binary choice as between the 

Commission’s previous authority to adopt rules in the context of disputes and its newly-granted 

authority to set rates of general applicability, the more recent legislative enactment would be 

given precedence.13  However, no such choice need be made, as the legislative intent to provide 

the Commission with both tools is clear. 

And even if the recent amendments did not require the Commission to promulgate rules 

addressing rates, there are other reasons why it is prudent to do so at this time.  Negotiations over 

the terms of attachment, as with all contract negotiations, cannot be viewed as a series of 

separate negotiations over unrelated topics.  Parties may be willing to agree to different terms in 

11  Testimony of Senator David Woodsome presenting LD 406. 
http://www.mainelegislature.org/legis/bills/getTestimonyDoc.asp?id=46719 (March 7, 2017). See also 
Testimony from Senator David Woodsome filed in this proceeding on December 6, 2017. 

12  Statutes should not be read to conflict “when an alternative, reasonable interpretation yields harmony.” Pinkham 
v. Morrill (1993), 622 A.2d 90, 95. 

13  Using familiar statutory interpretation, when there is such a conflict, the most recent and more specific 
congressional pronouncement will prevail over a prior, more generalized statute. Natural Resources Defense 
Council, Inc. v. U.S. EPA, 824 F.2d 1258, 1278 (1st Cir.1987).  
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one section in exchange for concessions in another.  Ambiguity over the prevailing rates for pole 

attachments in Maine may dissuade carriers from agreeing on other terms if they will still need to 

determine a rate through the Commission’s complaint processes.  Promulgating rules governing 

rates will help to forestall disputes before they happen. It is also worth noting that the 

Commission’s establishment of rate formulae to be employed to resolve disputes can have the 

desired effect on negotiations.  As discussed during the Workshop, in such instance, parties 

would be free to agree to terms that differ from those established by the Commission’s Rules, as 

the rate(s) would only be applicable in the event of a dispute.  However, the parties would have 

knowledge of the rate formulae the Commission will impose in the event of an unresolved 

dispute.  The result is that the presence of such rules, even if only advisory and prescriptive 

outside complaints, would exert rate regulating pressure that otherwise would not exist on 

negotiation for use of these bottleneck facilities. 

In the Notice, the Commission cites the “compressed time frame” and “complexity of 

changes to the portions of the Rule that govern rates” as reasons to defer consideration of rates at 

this time.14 However, the Commission already has an established guideline it can use for fair and 

equitable pole attachment rate rules: as noted previously, the FCC rate formulae have proven 

successful, and adoption of those rate formulae would be consistent with both the Commission’s 

goals as well as the guiding principle of aligning federal and state rules to promote efficiency. 

For all those reasons, the Commission should address rates in this proceeding alongside 

other proposed amendments to its Rules.15

14  Notice at 5. 
15  Should the Commission maintain its plan to defer consideration of rates, CTIA asks that the Commission   

commence a proceeding to address this critical issue as soon as practicable after “adoption of this iteration of 
the Rule.” See id. 
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IV. SPECIFIC COMMENTS ON PROPOSED RULES 

But for the absence of rules establishing rates, CTIA believes that the Proposed Rules 

generally achieve the Commission’s stated objectives.  However, CTIA respectfully suggests 

that several provisions warrant further attention.  CTIA has attached a redlined version of the 

Proposed Rules reflecting suggested changes and/or concerns, and offers the following specific 

comments on its suggested amendments to the Proposed Rules.

A. Definitions, Section 1:

The terms “Joint Use Entity” vs. “Joint Use Utility Pole” do not appear to be used 

consistently throughout the Proposed Rules.  Moreover, the distinction between “Joint Use 

Utility Pole” and “Utility Pole” for purposes of the Definitions seems unnecessary.  “Utility 

pole” is defined as a utility pole that “may be owned by an electric utility, by a telephone 

company, joint use entity, or a cable television system or jointly by any combination thereof.”  

CTIA submits that the existing definition of “utility pole” is sufficient and the separate definition 

for “joint use utility pole” is unnecessary and should be deleted, with “utility pole” used 

consistently throughout the Proposed Rules and modified in the text as necessary. Alternatively, 

if separate definitions are used, the two terms need to be distinguished and consistently 

delineated and throughout. 

B. Dispute Resolution, Subsection 2(A)(10)(d) and Section 11: 

CTIA is pleased that the Proposed Rules incorporate the expedited dispute resolution 

procedures for pole attachment disputes16 previously adopted by the Commission.  However, 

CTIA notes that subsection 2(a)(10)(d), as proposed, conflicts with the dispute resolution 

procedures set forth in Section 11.  This conflict can be avoided by revising Subsection 

16 See Docket No. 2010-371, Investigation into Practices and Acts Regarding Access to Utility Poles, Order (July 
12, 2011). 
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2(A)(10)(d) to remove the right of a “consulting representative of an electric utility” to make a 

final determination regarding sufficient capacity to accommodate proposed attachment.  In this 

way, the rule will harmonize with Section 11’s statement of the Commission’s authority to 

adjudicate any dispute regarding utility poles, including final resolution of disputes pursuant to 

35-A M.R.S. §711. 

C. Pole Top Attachments/Extensions, Subsection 2(B)(3): 

The Proposed Rules would declare presumptively unreasonable any refusal to permit 

attachment to pole tops if “a pole owner has used similar space on their own pole facilities for 

wireless use.”  CTIA agrees that if a pole owner uses pole top space for its own wireless 

attachments, it must permit wireless attachments by others.  However, the Proposed Rules do not 

go far enough and may hamper the State’s efforts to bring the benefits of broadband to Maine 

residents.  This is so because the Proposed Rules may be misinterpreted to imply that a pole 

owner may reasonably refuse to consider pole top attachments applications if the pole owner 

does not use such space on its own poles for wireless attachments.  The Proposed Rule should be 

restated to provide that it is presumptively unreasonable to deny an application to attach wireless 

facilities to pole top if the proposed installation complies with the National Electrical Safety 

Code (“NESC”). 

Maine’s largely rural landscape poses challenges for broadband deployment, while the 

demand for wireless connectivity continues to increase exponentially as new devices, 

technologies and services are created every day.  To meet these challenges, it is critical that 

wireless deployment be augmented with “small cell” technology to compliment current 

infrastructure, which is heavily reliant on large towers and “macrocells.” Small cells are wireless 

antennas that are typically installed on the tops of existing utility poles; as the name implies, 
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these devices are much smaller than most existing wireless antennae.  Such network 

enhancements will increase capacity and improve coverage of current 4G networks, and prepare 

for the rollout of the next generation of wireless networks (or “5G”), which will require more 

antennas closer to consumers’ devices due to the nature of the wireless spectrum  and 

technologies used.  A policy that fails to expressly authorize the installation of wireless 

attachments on pole tops poses the very real possibility of creating or exacerbating areas of 

inadequate wireless coverage and/or capacity, and potentially denying consumer benefits, 

including smart city applications and public safety enhancements such as Next Generation 911 

services. 

The restated rule should indicate that pole top attachments are permissible as long as such 

attachments are installed in accordance with the NESC, as adopted under Maine statute in 35-A 

M.R.S. §2305-A, and the SR-1421 Blue Book – Manual of Construction Procedures, Telecordia 

Technologies, Inc. These are widely-accepted safety standards for installation that will ensure 

that pole top attachments are installed safely in Maine as they have been across the country.  This 

revision will help ensure that small cell attachments can be deployed where they are needed for 

the benefit of consumers. 

Finally, the Proposed Rules’ use of the phrase “pole top extensions” is also unnecessarily 

confusing and potentially proscriptive.  Pole top attachments can take a variety of forms, 

including simple attachments or attachments utilizing extension arms. CTIA believes the 

Proposed Rules should be revised to simply refer to “pole top attachments” generally. 

D. Approval of Attaching Entities, Section 3:

During the workshops held in the predecessor proceeding, Docket No. 2017-00183, 

Commission Staff expressed a concern as to how to qualify potential pole attachers newly-



AM 67567836.1 11 

eligible by virtue of the statutory amendment.  The Proposed Rules appear intended to address 

that concern, and they would require that any prospective attaching entity that had not attached 

equipment to any joint use utility pole prior to the rule’s effective date obtain a Pole Attachment 

License from the Commission.  However, the Proposed Rules as drafted are overly broad and 

would capture not only newly-eligible providers, but also providers that were previously eligible, 

including existing wireless providers that are currently operating in Maine, and have operated in 

Maine for many years, but that had no pole attachments at the time of the rule’s effective date.  

Requiring such wireless carriers to obtain Pole Attachment Licenses ignores both their prior 

eligibility before the Commission promulgated the licensing requirement and the fact that they 

own and operate substantial networks in Maine today.  The process as proposed is also unduly 

burdensome, as it resembles information required to obtain a certificate of public convenience 

and necessity (“CPCN”) which is inappropriate in this context. 

The proposed amendment also raises jurisdictional concerns if it is intended to apply to 

wireless providers.  Application of the Proposed Rules to wireless service providers would 

violate the federal law prohibition against state entry regulation of wireless service providers.  47 

U.S.C. § 332(c)(3)(A) states, in pertinent part: “No State or local government shall have any 

authority to regulate the entry of or the rates charged by any commercial mobile service or any 

private mobile service, except that this paragraph shall not prohibit a State from regulating the 

other terms and conditions of commercial mobile services.”17  Requiring detailed information 

resembling that required to obtain a CPCN as a prerequisite to wireless providers attaching 

17  For an examination of these considerations in the pole attachment context, see generally Connecticut DPUC 
Docket No. 08-19-06, DPUC Investigation into the Deployment of Distributed Antenna System (DAS) in the 
Public Rights of Way in Connecticut and Docket No. 08-19-06RE01, DPUC Investigation into the Deployment 
of Distributed Antenna System (DAS) in the Public Rights of Way in Connecticut – CPCN Requirement, 
available at http://www.ct.gov/pura/docketsearch.  
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equipment to poles would represent impermissible “entry” regulation in violation of the federal 

prohibition. 

CTIA suggests that the Commission’s guidance in its “Doing Business as a 

Telecommunications Company in Maine” represents a better model to address the Commission’s 

concern regarding oversight of newly-eligible entities. The list of information in “Attachment 2” 

thereto is appropriate and adequate for verifying new attachers.18  The pertinent standard should 

be acquisition of the information necessary to ensure an attacher’s ability to satisfy pole 

attachment obligations, and that standard can be met without replicating the CPCN process.   

Finally, subsection 3(A)(8) of the Proposed Rules would give the Commission authority 

to approve the transfer of a Commission-issued Pole Attachment License.  However, as written, 

the provision may have the unintended consequence of requiring that any wireless carrier with 

pole attachments in Maine and a Commission-issued Pole Attachment License must receive the 

Commission’s permission to transfer its Pole Attachment License prior to or contemporaneously 

with transferring its FCC wireless license(s).  CTIA respectfully offers that the Commission has 

no authority over the transfer of FCC wireless licenses, and it should modify its license transfer 

rules to make Pole Attachment Licenses freely assignable by holders of FCC licenses so as not to 

effect ancillary review of FCC license transfers.   

Accordingly, CTIA urges the Commission to revise this subsection to achieve the desired 

purpose within the limits imposed by federal law. 

18 See Doing Business as a Telecommunications Company in Maine, Attachment 2, available at 
http://www.maine.gov/mpuc/telecom/archive/attach22008.doc.  
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V. CONCLUSION 

Utility poles provide one of the most cost-effective, efficient, and dependable elements of 

communications infrastructure available today, due to their prevalence across the state.  With 

limited exceptions, wherever there is electric service, there is likely a utility pole nearby.  To 

ensure that the wireless industry can continue to deploy the network facilities necessary to meet 

consumer demand in Maine today and in the future, the Commission must promulgate forward-

looking pole attachment regulations that promote rapid and efficient deployment, and that do not 

discriminate against service providers, including wireless providers.  The instant proceeding 

presents the Commission with the vehicle by which to establish a framework best able to 

accomplish these objectives.  

Accordingly, the Commission should work to align the Proposed Rules with federal pole 

attachment rules where possible, including promulgating pole attachment rate or rate 

methodology rules, and revise and clarify the Proposed Rules in accordance with CTIA’s 

suggestions within the comments above and in the attached redline. 

Respectfully submitted, 

______________________________ 

David W. Bogan 
Kathryn E. Boucher 
Counsel for CTIA 
Locke Lord LLP 
20 Church Street 
Hartford, CT 06108 
Telephone:  (860) 541-7711 
david.bogan@lockelord.com
kathryn.boucher@lockelord.com 

Attorneys for CTIA® 

December 15, 2017 
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